"After  a  withdrawal order has been  issued  under  subsection  104
(d) (1) ,   a  further withdrawal order  is required  to  be  issued promptly
under  subsection  104 (d) (2)   if  an  inspector finds upon any  subsequent
inspection that  an additional  unwarrantable-failure violation  exists
until   such  time  as  an  inspection of  such mine which discloses  no un-
warrantable-failure violations.     Following an  inspection of  such
mine which discloses no unwarrantable-failure violations,   the operator
is  liberated  from  the unwarrantable-failure chain.     Conference  Report
No.    95-181,   34,    states  that   ' [b] oth  sections   [104(d)(l)]   and   [104 (e)]
require  an  inspection of the mine  in  its  entirety  in  order  to  break
the  sequence  of  the  issuance of orders.'      [Emphasis  supplied.]"

I  conclude  that  the Act does not permit a  section 104 (d) (2)   order
to  be  based  on  an  investigation,   as  here,   but rather  the order must be
based on  and  it must have been a  product of an  inspection of  the  site.
Section  104(d) (2)   provides  that an order may be  issued only  if,   upon
an  inspection  of  the mine,   the  Secretary finds  a violation of  a  safety
or  health  standard.     Where an  inspector does not  inspect  the  site but
only  learns  of   the alleged violation  from the  statements of miners  a
section  104 (d) (2)   order may not be  issued.

As  I  have  previously noted,   when it  intended to  permit MSHA en-
forcement  actions  to  proceed on the basis of  an  inspection,   or  an
investigation,   Congress  so provided.     As Emery points out in its
motion,   the  section 104(d)(2)   requirement of an  inspection  cannot be
dismissed as mere  semantic  inadvertence on the part of Congress.

Insofar  as   the instant  proceeding is  concerned,   I  find  it  clear
that on April   17,   1985,   Inspector Huggins was  engaged  in both an  in-
spection  and  an  investigation.     His  inspection of  the mine  apparently
did  produce  the  existence or occurrence of a   (separate)   violation
which allegedly  was  in existence on April  17,   1985.   14/

However,   Inspector Huggins,   in questioning  the miners  and  in
questioning management personnel on April 17,   1985   (about the  subject
violation  which  allegedly occurred on April  12)   was engaged  in  an
investigation,     as Congress has used that term in the Act.     The  special
and  severe  sanctions provided  in  section  104 (d)   of  the Act cannot be
based upon an  investigation but must be derived  from an  inspection.

Accordingly,   I  find that Order No.   2503086  was  improperly  issued
pursuant  to  section 104 (d) (2)   of  the Act.     In  so  finding,   no death
knell  is   sounded with respect to  the alleged violation described  in
the body of the order,   however;   thus,   I do not accept Emery's con-
tention  that  even under  section 104 (a)   of  the Act,   an  inspector  is
required  to actually visually observe or otherwise perceive  in person
a violation  in  existence as a prerequisite to  his  citation of  the
infraction.

14/     The  record  is  somewhat confused on this  point,   however,   I   find
that a  citation was issued on April  17,   1985.
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